LEGAL THEORY

PCS411C Professor J.L. Simich
M/W 11:30-12:45 WRI 218B

M/W 9:00-10:00 &
12:45-1:45 & by
appointment
895-1337(office)
896-5770(home)

If you have a documented disability that may require assistance, you will need to contact
Disability Services (DS) for coordination in your academic accommodations. Disability
Servicesis located within Learning Enhancement Services (LES), in the Reynolds
Student Service Complex, Suite 137. The phone number is 895-0866 or TDD 895-0652.

The University requires al members of the University community to familiarize
themselves and follow the copyright and fair use requirements. Y ou are individually and
solely responsible for violations of copyright and fair use laws. The University will
neither protect, defend, nor assume any responsibility for employee or student violations
of copyright and fair use laws. Violations of copyright laws could subject you to federal
and state civil penalties and criminal liability, aswell as disciplinary actions under
University policies. To help familiarize yourself with copyright and fair use policies, the
University encourages you to visit its copyright webpage at:
www.unlv.edu/commitees/copyright .

The Course: This course will focus primarily on the relationship between law and
morals. This relationship was avital concern to the ancients and it remains so in the
present. Some schools of legal philosophy or jurisprudence, such as natural law, maintain
that morality is the essence of law while others, legal positivism for example, argue for a
conceptua separation of law from morals and that law can be identified and understood
without having to satisfy moral criteria.

We will begin the course by reading and discussing representatives of the different
schools of legal thought. We will also read and discuss court cases dealing with manifold
issues of law and morality.

Booksto be purchased: None

Materials: Reading material can be found on E-Reserves in two different sets. Oneis
called Legal Theory: Collection , the other is a separate set of readings (B). Please refer
to the syllabus “ Topics and Readings.”

Course Requirements: Grades will be based on examinations and oral participation in
class. There will be two exams, amidterm and afinal. The date for the midterm will be
announced at |east one week in advance. The final exam, which is not comprehensive, is
scheduled for Wednesday, December 14™ at 10:00 am.



http://www.unlv.edu/commitees/copyright

Topics and Readings: Assignments and dates for the readings will be announced in class
the week before.

Natural L aw:

Ancient Thinkers: Xenophon, Plato, Aristotle, Sophocles, Demosthenes, Cicero, Gaius.
Collection 1-3

Find points of commonality in the writings.

Natural Law in Various Traditions: Sundaram (Hindu), Shih (Chinese), Freehof (Jewish),
Hakim (Islam), Collection 4-7
Find points of agreement.

St. Thomas Aquinas, “Law as an Ordinance of Reason” (B)

John C. Wu, “The Natural and the Positive Elements in Human Law,” and “A Note on
Law and Equity,” Collection 8-10 & Wu, “Justice and Relation to Natural Law,”
Collection 11-12

William Blackstone, Commentaries, Collection 13
How does Blackstone define the law of nature?

Peter Stanlis on Edmund Burke, Collection 14
How does Stanlis interpret Burke on arbitrary power and natural law?

A.L. Goodhart “English Law and the Moral Law,” Collection 15
Find examples of how law influences morality.

John C. Wu, “The Eclipse of the Natural Law Tradition,” Collection 16
What is Judge Frank’ s point?

Gregg lvers, “Natural Law,” Collection 18
Note the different cases of natural law, accommodation to Ivers, our Constitutionis a
product of legal positivism. Why?

John Finnis, “Natural Law and Natural Rights,” (B)
Lon Fuller, “The Morality of Law”
Martin Luther King Jr., “Letter from a Birmingham Jail”

Cases on Law and Morals: Collection
Union Pacific Ry v. Cappier (1903) 19-20

DePuev. Flateau (1907) 21
Bird v. Holbrooke (1828) 22
Spp v. Coleman (1910) 23

Moore v. Srickling(1899) 24-25



L egal Positivism:

Fred Schauer, “Legal Positivism,” (B)

H.L.A. Hart, “Austin, John,” (B)

John Austin, “Law as the Sovereign’s Command,” (B)

Henry Sumner Maine, “ The Limits of the Analytical System,” (B)
H.L.A. Hart, “Obligation and Coercion,” (B)

L egal Realism as L egal Positivism:
O.W. Holmes Jr., “The Law as Predictions of What the Court Will Do,” (B)
John Chipman Gray, “The Judge as Law Giver,” (B)

Recent L egal Positivism:

Hans Kelsen, “The Pure Theory of Law,” (B)

H.L.A. Hart, “Law asthe Union of Primary and Secondary Rules’

Leo Kanowitz, “The Place of Sanctionsin Professor Hart’s Concept of Law”

Cases on Law and Morals: Collection

People v. Griffin (1897) 26
Lanhamv. Lanham (1908) 27
Mirizio v. Mirizio (1928) 28
Ramon v.Ramon (1942) 29
Sodero v. Sodero (1945) 30
Macrae v. Macrae (1937) 31
People v. O’ Gorman (1937) 32
Leith v. Horgan (1953) 33

Riggsv. Palmer (B)

Ronald Dworkin’s Critique of L egal Positivism:
Anonymous, Ronald Dworkin and Law as Integrity,” (B)
Ronal Dworkin, “Is Law a System of Rules?’ (B)

Personal Rights:

Cases:

Buck v. Bell (1927) Collection 39-40
Griswold v. Connecticut (1965) (B)
Roe v. Wade (1973) (B)
Bowersv. Hardwick (1986) Collection 34-38
Lawrence et al v. Texas (2003) 58-60

Boy Scouts of America v. Dale (2000) Collection 41-44

Robert Bork, “The Right of Privacy,” (B)
Patrick Devlin and H.L.A. Hart Debate: “Is Legal Moraism Justified?’ (B)



In Re Matters of Race: Cases: Collection
U.S v. The Schooner La Jeune Eugenie (1822) 45

People v. Hall (1854) 46
Perezv. Lippold (1949) 47-48
Loving v. Virginia (1967) 49
Korematsu v. U.S. (1944) 50-54

Contemporary Perspectives: Critical L egal Studies:
Robert Unger, “The Rule of Law”

Patricia Smith, “Feminist Jurisprudence’

Susan Estrich, “Feminist Jurisprudence”




